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it (hall have been paid to the creditor. The theriff may
certainly make fuch payment out of court, if no circum-
ftance occurs which legally obftructs or oppofes it, fuch
as an injunction from the court of chancery, in which cafe,
by the law of Virginia, the money muft bé veturned y oran
execution againft the goods and chattels of the perfon to
whom the mongy in his hands fhall be payable. In the
latter cafe it feems to the court ftill to be the duty of the
fheriff to obey the order of the writ and to bring the mo-
ney into court, there to be difpofed of as the court may
dire¢t. This was done in the cafe of Armiflend v. Phil-
pot, and in that cafe the court 'direted the money to be
paid in fatisfaltion of the.fecond execution. This ought
to' be done whenever the legal and equitablé right to the
money is in the perfon whofe goods and chattels are lja-
ble 1a fuch-execution. :

TurNgR
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FrxparL.
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In the cafe of Turner and Fendall, the fheriff not having

~ brought the money into court, but having levied an exe-
cution on it while in his hands, has not fufficiently jufti-
fied the non-payment of it to the creditor ; and therefore

the court committed no error in rendering judgment

a%ainﬁ him on the motion of that creditor. If the payment
of the damages thould be againft equity, that was npt a
fubject for the confideration of the court of law which
rendered the judgment.

Judgment affirmed.

WILLIAM MARBURY

: L8 _ )
JAMES MADISON, SecRETARY OF STATE
oF THE UNITED STATES. '
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FEBRUARY, 1803.

-.A.T the 1alt term, viz. December term, 1801,
William Marbury, Dennis Ramfay, Robert Townfend
Hooe, and William Harper, by their counfel, Charles
Lee, efg. late- attorney geléeral of the United States
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ipe&ting the momination of the applicants to the fenate, Marsury
and of their advice and confent to the appointments, yet v,
their requeft has been denied, and their petition rejected. Manison.
They have therefore been compelled to fummon wit-
neffes to attend in court, whofe voluntary affidavits they of thofe

; . : : . uties which
could not obtain. Mr. Lee hure read the aifidavit of .o njoined b

. N . . ) ¥

Dennis Ramfay, and the printed journals of the fenate law.
of 31 January, 1803, refpecting the refufal of the fe- A jultice of

nate to fuffer their fecretary to give the information re- ﬁ:ﬁir&';;hgo‘

quefted. He then called Jacob Wagner and Daniel hbia is no

Brent, who had been fummoned to attend. the court, and removesble =

who had, as it is underftood, declined giving a voluntary ¢ I‘."é‘” of the .

fhdavit. They objected to being f Heging that \gnew s

athdavit. ey objelted . ing {worn, alleging that Wheqa com-

they were clerks in the department of ftate and not miffion for an
bound to difclofe any faQls relating to the bufinefs or ?f‘c;‘f “"g“”‘:;
. . had : ing his otfice
tranfadlions in the ofhce. the will of ‘the
. Prefident, i by
Mr. Lee obferved, that to fhew the propricty of ex-'him figned and
amining thefe witnefles, he would make a few remarks franimitted to
.~ the fecretary of
on the nature of the office of fecretary of ftate. His goee 1o pe fial
duties are of two kinds, and he exercifes his funétions-in edard record-
two diftinét capacities 3 as a public minifterial officer of <, i o rre-
the United States, and as agent of the Prefident.  In'the :;;Zi:";‘:n:is.
firfk his duty is to the United Staies or its citizens ; in compiete.

. the other his duty is to the Prefident; in the one he is A mandamue
an independent, and an accountable officer ; in the other ® the proper
hie is-d d the Prefid is hi “and _remedy to com=

¢ is-dependent upon the Prefident, is his agent, and ac-"pet 5 fecretary

<ountable to him alone. . In the former capacity he is of Rate to des
compellable, by mandamus to do his duty ; in the latter he liver 2 commite
is not. This diftin&ion is clearly pointed out by the two 47 ]::r:"hi-':'}n_
a@ts of congrefs upon this fubject. The AR was, paffed tiged, ©
27th July, 1739, vol. 1. p. 359, entitded ¢ an a& for

eftablifhing an executive department, to be denominated

the department of foreign affairs.” The firft fetion afver-

tains the duties of the fecretary’fo far ashe is confidered

@5 a mere executive agent. It is in thefe words, « Be it

¢ enalted, &c. that there thall be' an executive depart-

“ ment, to be denominated the department of foreign af-

« fairs, anid that there (hall be a principal officer therein,

“ to be called the fecretary of the department of foreign

« affuirs, whe fhall perform and exccute fuch dutizs as’

¢ {hall from time to time be enjoincd on, or intrufted to

¢ him by the Prefident of the United States, agrecable

# to the conftitution, relative to correfpondencics, com-
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Marsory * miflions or inltructions to or with public minifters or
. « confuls from the United States ; or to negociations with
Manison. « public minifters from foreign ftates or princes, or to
ey « memorials or other applications from foreign public mi-
% pifters, or other foreigners, or to fuch other matters
< refpecting foreign affairs as the Prefident of the United
« States fhall aflign to the faid department; and fusther.
¢.more, that the faid principal officer fhall conduét the
¢ bufinefs of the faid department in fuch manner as the
« Prefident of the, United States fhall from time to time

st order or inftruél.” )

- The fecond fection provides for the appointment of a
chief clerk ; the third fection prefcribes the oath to be
taken which is fimply, « well and faithfully to execute the
¢¢ truft committed to him;” and the fourth and laft fection
gives him the cuftody of the books and papers of the
department of (foreign affairs under the old congréfs.
Refpecting the powers given and the duties impofed by
this aét, no mandamus will he, The fecretary is re-
A{ponfible ouly to the Prefident. The other alt of congrefs
refpefiing this department was pafled at the fame feffion
on' the 15th September 1789, vol. 1, p. 41, ¢. 14, and is
entitled ©* An alt to provide for the fafe keeping of the
« alts, vecords, and feal of the United States, and for’
other purpofes.” The firlt {ection changes the name of the -

" department and of the fecretary, calling the one the

~ department and the other the fecretary of ftate. The
fecond feetion afligns new duties to the fecretary, in the per-
formance of which it is evident, from their nature, he.
cannot be lawfully controlled by the prefident, and for
the non-performance of which he is not more refponfible
to. the piefident than to any other citizen of the United
‘States. It provides that he (hail receive from the prefident
21l bills, orders, refolutions and votesof the fenate and houle
of reprefentatives, which fhalihave been approved and fign.
ed by him ; and fhall caufe them to be publithed, and print-
ed copies 10 bedelivered to the fenators and reprefentatives

* and to the executives of the feveral ftates 3 and makes it
his duty carefully to preferve the originalg; and to caufe
them to be recorded in books to be provided for that pur-
pofe. ' 'The third fc&tion provides a. feal of the United
States.  The fourth makes it his duty to keep the faid
feal, and to make out and record, .and to afhx the {eal
of the Unijted States to all civil commiflions, after they
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fhyli have been figned by the Prefident.. The fifth fe@ion Mazpuny
Provides for a feal of office, and that all copices of vecords 2.
and papers in his office, authenticated under that feal, Mavison:
fhall be as good evidence as the originals. The fixth =
fection eftablifhes fees for copies, ‘&e¢. The {eventh and
Jaft {e@tion gives him ‘the cuftody of the papers of the
office of the fecretary of the old congrefs, Moft of the
duties afigned by this at are of a public nature, and the
fecrerary is bound to perform them, without the control
of any perfon. 'The Prefident has no right to prevent
him from receiving the bills, orders, re{olutions and votes
of the legiflature, or from publithing and diftributing
them, or from preferving or recording them.  'While the
fecretary remains in office the Prefident cannot take from
his _cuftody the feal of the United States, nor prevent
him from recording, and affixing the feal to civil com-
miflions of fuch officers as hold not their offices. at the
will of the Prefident, after he has figned them and de-
livered them to the lecretary for that purpofe. By other
laws he is to make out and record in his office patents
for ufeful difcoveries, and patents of lands granted un-
der the aunthority of .the United States. n the perform-
ance of all thefe duties he is a public minifterial officer
of the United States. And the duties being. enjoined
upon him by law, he is, in executing them, uncontrol,
able by the Prefident; and if he neglefis or refufés ro
perform them, he may be compelled by mandamus, in
the fame manner as other perfons holding offices under
the authority of the United States. The Prefident is no
party to this cafe. The fecretary is called upanto per-
form a duty over which the Prefident has no control, and
in regard to which he has no difpenfing power, and for
the negle&t of which he is in no manner refpoufible.
‘The fecretary alone is the perfon to whom they are ehe
truftcd, and he alone is anfwerable for dhcir due perform-
ance. The fecretary of flate, thercfore,- being in the
fame Gtuation, as to thelt duties, as every other minifte-
rial officer of the United States, and equally liable to be
compelied to perform them, is allo bound by the fame
rules of evidence. Thefe duties are not of a confidential
nature, but are of a public kind, and his clerks can have
np cxclufive privileges. There are yndoubtedly faéls,
which may come to their knowkdge by means of their
connexion with the fecretary of flate, refpecting which
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Marsorr they cannot be bound to anfwer.  Such are the fadls con-
v cerning foreign correfpondencies, and confidential com-
MAD1OK. munications betweeh the head of the department and the
Sowonp=’ Prefident. This, however, can be no objeétion to their
being fworn, but may be a ground of objection to any
particular queftion. Suppole T claim title to Jand under
a patent from the United States. 1 demand a copy of it
from the {ecretary of ftate. He vefufes. Surely he may
be compelied by mandamus to give it. But in order to
obtain a mandamus, I muft fiew that the patent is re-
corded in his office. My cafe would be hard indeed if
-1 could not’ call upon the clerks in the office to give
evidence of that fal., Again, fuppofe a private act of

congrefs had palled for my benefit. It becomes neceffar
for me to have the ufe of that aék in a court of law. {
apply for a copy. Iam refufed. Shall I not be permit-
ted, on a motion for a mandamus, to call upon the clerks
in the office to prove that fuch an a& is zmong the volis
of the office, or thatitis duly recorded ¢ Surely it can-
not be contended that although the laws are to be record-
ed, yet no accefs is to be had to the records, and no be-

nefit to refult therefrom.

The court ordered the witnefles to be fworn and their
anfwers taken in writing, but informed them that when
the queflions were ‘atked they might ftate their objeétions
to anfwering each particular queftion, if they had any.

- Mr. Wagner being examined upon interrogatotics,
teftified, that at this diftance of time he could not recol-
le€t whether he had feen any commiifion in the office,
conflituting the applicants, or cither of them juftices of
the peace. That Mr. Marbury and Mr, Ramfay called
on the fecretary of ftate refpeting their commiflions.
That the fecretary referred them to him ; he took them
into another room and mentioned to them, that two of
the commiffions had been figned, but the other had not.
That he did not know that faét of “his own knowledge,
but by the information of others. Mr. Wagner declined
anfwering the queftion ¢ who gave him that informa-
tion 3”7 and the court decided that he was not bountl to
anlwer it, becaufe it was not pertinent to this caufe: He
further tetified that fome of the commiflions of the juf-

-tices; but he believed not all, were recorded. He did not
know whether the commiffions of $he applicants were
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recorded, as he had not had recourfe to the book for more Mansury
than twelve months paft, v,
: Mapisox.
Mr. Daniel Brent teftified, that he did not remember ‘==—sy—="’
certainly the names of any of the perfons in the com-
miflions of juftices of the peace figned by Mr. Adams;
but believed, and was almoft certain, that Mr, Marbury’s
and col. Hooe’s commiffions were made out, and that
Mr. Ramfay’s was not; that he made out the it of
names by which the clerk who filled up the commiffions
was guidedy he believed that the name of Mr. Ramfay
was pretermitted by miftake, but to the beft of his know
ledge it contained the names of the other two; he be-
lieved none of the commiffions for juftices of the peace
figned by Mr. Adams, were recorded. After the com-
miflions for juftices of the peace were made out, he car-
vied them to Mr. Adams for his fignature. After being
figned he carried them back to the fecretary’s office,
wherd the feal of the United States was afhixed to them.
That commiflians are not ufually delivered out of the
office before they are recorded 3 gut fometimes they are,
and 2 note of them only is taken, and they are recorded
afterwards. He believed none of thofe commiffions of
juftices wzre ever fent out, or delivered to the perfons
for whom they were intended; he did not know what
became of them, nor did he know that they are now in
the office of the fecretary of ftate.

Mr. Lincoln, attorney general, having been {fummon-
ed, and now called, objeCted to anfwering. Herequefted
that the queftions might be put in writing, and that he
might afterwards have time to determine whether he
would anfwer. On the one hand he refpeted the jurif-
diftion of this court, and on the other he felt himfelf
bound to maintain the rights of the executive. . He was

" alling as fecretary of ftate at the time when this tranf-
afkion happened. He was of epinion, and his opinion
was fupported by that of others whom he highly refpect-
ed, that he was not bound, and ought not to anfwer, as
to any faéts which came officially to his knowledge while
ating as fecretary of ftate. '

The queftions being written were then read and hand-
ed to him. He repeated the ideas he had before fug-
gefted, and faid his objections were of two kinds.
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Marpuar ift. He did not think l-zim felf hound to difclofe his of-
w. ficial tranfaftions while alling as fecretary of ftate; and
Mauvison,
‘e—y—=" 24, He ought not to be compelled to an{wer any thing
which might tend to criminate himfelf. :

Mr. Lee, in roply, repeated the fubftance of the obs
fervations he had before made in anfwer to the objeétions
of Mr. Wagner and Mr. Brent.  He ftated that the du-
ties of a fecretary of {tate were two-fold.  In difcharging
one part of thole duties he 2ted as a public minilterial
officer of the United States, totally independent of the
Prefident, and that as to any fafts which came officially
to his knowledge, while acting in this capacity, he was
as much bound to anfwer as a marthal, a colleétor, or
“any other minifterial officer. - But that in the dilcharge
of the other part of his dutics; he did not aét'as a public
minifterial officer, but in the capacity of an agent of the
Prefident, bound to obey his orders, and accountable ta
him for his conduét. And that as to any faéts which
came officially to his knowledge in the dilcharge of this
part of his duties; he was not bound to anfwer. He
agreed that Mr. Lincoln was not bound to difclofe any
thing which might tend to criminate himfelf. -

Mr. Lincoln thought it was going a' great way-to fay
that every fecvetary of ftate fhould at all times be liable
to be called upon to appear as a witnefs in a court of
juftice, and teftify to faéts which came to his knowledge
officialiy. He felt himfelf delicately fituated betwéen his
duty to this court, and the duty he conceived he owed to
an ‘exécutive department; and hoped the court would
give him time to confider of the fubject.

The court faid, that if Mr. Lincoln withed time to
confider what anfwers he fhould make, they would give
him time ; but they had né doubt he ought to anfwer.
There was nothing confidential ‘required to be difclofed.
If there had been he was not obliged to anfwer it; and
if he thought -that any thing was communicated to him
in confidence he was not bound to difclofe it; nor was
he obliged to ftate any thing which would criminate him-
felf ; but that the faét whether fuch commiflions had been
in the office or not, could not be a confidential falt; it
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is 2 f2&t which 21l the world have a right to know. If Marsuxy

he thought any of the queftions improper, he might flate v

his objeétions. Maoisor.

) . w
Mr. Lincoln then prayed time till the next day to con~

fider of his anfwers under this opinion of the court.

The court granted it and poftponed further confideration
of the caufe till the next day.’

At the opening of the court on the next morning, Mr.
Lincoln faid he had no obje&ion to anfwering the quef- -
tions propofed, excepting the laft which he did not think
himfelf obliged to anfwer fully. The queltion was, what
had been done with the commiffions. He had no hefi
tation in faying that he did not know that they ever came
to the pofieilion of Mr. Madifon, nor did he know thae
they were in the office when Mr. Madifon took poiffeflion
of it. He prayed the opinion of the court whether he
was obliged to difclofe what had been done with the com-
miflions. ’

The court were of opinion that he was not bound te
fay what had become of them; if they never came to
the pofleffion of Mr. Madifon, it was immaterial to the
prefent caufe, what had been done with them by others.

To the other’ queftions he anfwered that he had feen
* commiffions of juftices of the peace of the Giftrict of
Columbia, figned by Mr. Adams, and fealed with the
feal of the United States. He did not recolleé whether
any of them conftituted Mr, Marbury, col. Hooe, or col.
Ramfay, juftices of the peace; there were when he
went into the office feveral commiffions for jultices of
peace of the diftri€t made out 5 but he was furnifhed with
2 liit of names to be put into a general comnmiflion,
which was done, and was confidered as {uperfeding the
particular commiffions ; and the individuals whole names
were contained in this general commiflion were informed
of their being thus appointed. He did not know that
any one of tiw commiilions was ever fent to the perfon
for whom it was made out, and did not believe that any
one had been fem, .
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Mr. Lee then read the athdavit of James Marfhall,
who had been alfo fummoned as a witnels. It flated
that ont the 4th of March 1:01, having been informed
by fome perfon from Alexandria that there was reafou to
apprehend riotous proceedings in that town on that night,
he was induced to return immediately home, and to call
at the office of the fecretary of ftate, for the commiflions
of the juftices of the peace; that as many as -2, as he
believed, commiffions of juftices for that county were
delivered to him for which he gave a receipt, which he
left in the office. That finding he could not conveniently
carry the whole, he returned feveral of them, and ftruck
a pen through the names of thofe, in the reccipt, whi¢h
he returnea, Among the commiflions fo returped, ac~
cording to the beft of his knowledge and belict, was one

“for colonel Hooe, and one for William Harper,

Mr. Lee then oblerved, that having proved the exift-
encc of the commiffions, he thould confine fuch further
remarks as he had to make in (upport of the rule to three
queflions :

1ft. Whether the fupreme court can -awurd the writ of
mandamus in any cale,

ad. Whether it will lie'to a fecretary of ftate in any
cafe whatéver,

1& Whether in the prefent cale the court may award
a mandamus to James Madifon, fecretary of ftate.

The argument upon the 1ft queftion is derived not only
front” the principles and praftice of that country, from
whence we derive many of the principles of our pelitical
inftitutions, but from the conftitution and laws of the
Uhnited States.

This is the fupreme court, and by reafon ot its fupre-
macy muft have the fuperintendance of the inferior tri-
bunals and officers, whether judicial or minifterial. In
this refpeét there is no difference between a judicial and
a minilterial officer., From this principle alone the court
of king’s bench in England derives the power of ifluing
the writs of mandamus and prohibition. 3. Inft. 70, 91.
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Shall it be faid that the tourt of king’s bench has this
wer in confequenc of its being the fupreme court of
udicature, and fhall we deny it to this court which the
conftitution makes the fispreme coust? It is 2 beneficial,

and a neceffary power ; and it can never be applied where

there is another adeguate, fpecific, legal remedy.

The fecond fection of the third article of the confti-
tution gives this court appellate jurifdiction in all cafes
in law and equity arifing under the conftitution and laws
‘of the United States {except the cafesin which it has ori-
ginal jurifdiction) with fuch exceptions,and under fuch rex

gulations as congrefs thall make. The term,* appellate

jurifdi€tion” is to be taken in its largelt fente, and im-
plies in its nature the right of fuperintending the inferior
tribunals. -

Proceedings in nature of appeals are of various kinds,
according to the fubjett matter. 3 Bl com. go2. It
is a fettled and invariable principle, that every right,
when withheld, muft have a remedy, and every injuryite
proper redrefs. 3 Bl com. 109. Therc are fome in-
juries, which can only be redreffed by a writ of manda.
mus, and others by a writ of prohizition. There muit
then be a 'urifdié{iois_ fome where ¢ompetent to iffuc
that kind of procefs, Where are we to look fof it but
in that court which the conflitution and laws have made

Marsuay

Mapison.
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fupreme, and to which they have given appellate jurif.-

- dition? Blakftone, vol. 3, p. 110. fiys that 4 writ of
mandamus is ¢ a command iffuing in the king’s name
« from the court of king’s bench, and direted to any
4 perfon, corporation or infcrior court, requiring them
¢ to do fome particular thing therein {pecified, which
4 appertains to-their office and duty; and which the court

% hag prévioufly determined, or at leaft fuppofes, to b

sconfonant to right and juftice. It is a writ of & moft
« extenfively remedial ‘nature, and iffues in all cafes wheré
¢ the party has a right to bave any thing done, and bas
 no other jpecific means of compelling its performance.”

Ia the Federalift, val. 2, p. 239, it is faid, thatthe

word ¢ appellate” i3 not to be taken in its technical fenfe,

as ufed in reference to appe.ls in the courfe of the civil-

‘Jaw, but inits broadeft fenfe, in which it denotes nothing
morc thanr the power of one tribunal to review the pro-
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Marsury ceedings of another, either as tb law or fall, or both;
L2 The writ of mandamus is in the nature of an appeal as
Mavisox. yofaltas well as law. It is competent for congrefs td
Yoy prefcribe the forms of procefs by which the fupreme court
fhall exercife its appellate jurisdition,. and they may well
declare a mandamus to be one.  But the power does not
depend upon implication zlone. It bas been recognifed
by legiflative provifion as well as in judicial decifions in

this court.

Congrefs, by a law paffed at the very firft feffion after
the adoption of the conftitution, vol. 1. p. ¢8, fec. 13,
have exprefsly given the fupreme court the power of iffu-
ing writs of mandamus. The words are, «The fupreme
« court Thall alfo have appellate jurisdiction from the cir-
% cnit cousts, and courts of the {feveral flates; in the cafes
#¢ herein after fpecially provided for ; and fhall have power
« to iffuc writs of prohbition to the diftrict courts, when
«f proceeding as courts of admiralty and maritime juoris-
« dition ; and writs of mandamus, in cafes warranted by
« the principles and ufages of law, to any courts appoint-
<« ed, or perfons holding office, under the authority of the
<« United States.”

Congrels is not reftrained from conferring original
jurisdig:ion in ‘other cafes than thofe mentioned in the
conflitution. 2 Pal. Rep. 298.

"This court has entertained jurisdiftion on a mandamus
m one cafe,and on a prohibition in another, Inthe cafe
of the Unjted States v. judge Lawrence, 3. Dal. Rep. 42,
a mandamus was moved for by the attorney general at
the inftance of the French minifter, to compel judge
Lawrence to iffue a warrant again{l captain Barre, com-
"mander of the French fhip of war Le Perdrix, grounded
on an article of the confular convention with France, In
this cafe the power of the court to iftiie writs of mandamus,
was taken for granted in the arguments of counfel on
both fides, and feems to have been fo confidered by the
court. The mandamus was refufed, becaulé the cafe in
which it was required, was not -a proper one to {upport
the motion.  In thecafe of the United States v. judge
Peters o writ of prohibition was granted, 3. Dal. Rep,
121,129, 'This was the celebrated cafe of the French
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corvette the Caffius, which afterwards became a fubje@ Marwury
of diplomatic controverfy between the two nations,  On s
the gth Feb. 1794, 2 motion was made to the fupreme Mantson.
court in behalf of one John Chandler, 3 citizen of Con- eyt
neéticut, for a mandamus to the fecrezary af avat, com-

manding him to place Chandler on the invalid penfion lift.

After argument, the court refufed the mandamus, becaufe

the two als of congrefs refpedting iunvalids, did not fup.

port the cafe on which the applicant grounded his motion.

"The cafe of the United States v. Hopkins, at February

term, 1794, was a motion for a mandamus to Hopkins,

Ioan officer for the diftri&k of Virginia, to command him

to admit a perfon to fubferibe to the United States loan.

Upon argument the mandamus was refuled becaufe the ap-

plicant had not fufficiently eftablithed his title. In none of

thefe cafes, nor in any other, was the power of this court

to iffue a mandamus ever denied. Hence it appears there

has been a legiflative conftruétion of the conftitution upon

this point, and a judicial pratice under it, for the whole

time fince the formation of the government. :

2d. The fecond pointis, cana mandamus gotoa fecre-
tary of ftate in any cafe ? It certainly cannot in o/ cafes
not to the Prefident in ony cafe. It may not be proper
to mention this pofition 5 but I am compelled to doit. An
idea has gone forth, that a mandamus to a fecretary of
ftate is equivalent to a mandamus to the Prefident of the
Uhnited States.  I'declare it to be my opinion, grounded
on a comprehenfive view of the fubjeét, that the Prefi-
dent is not amenable to any court of judicature for the
exercife of his high funétions, but is refponiible only in
the mode pointed out in the conflitution. The fecretary
of flate afls, as before obferved, in two capacities.  As
the agent of the Prefident, he is not liable to a mandamus ;
"but as a recovder of the laws of the United States ; as
keeper of the great feal, as recorder of déeds of land, of
Jetters patent, and of commiflions, &c. he isa minifterial
officer of the people of the United States. Asfuch he has
duties afligned him by law, in the execution of which he is
independent of ail control, but that of the laws. ‘Itis true
he is a high officer, but he is notabove taw. 1t is not
confiftent with the policy of our political inftitutions, or
the manners of the citizens of the United States, that
any nunifterial efficer having public dutics to perform,
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Marevay fhould be above the compulfion of law in the exercife oft
an thofe duties. As a minifterial officer he is compellable
Maptson. 1o dohis duty, and if he refufcs, is liable to indictment.
' A profecution of this kind might be the means of punith-
ing the officer, but a fpecific civil remedy to the injured
party can only be obtained by a writ of mandamus. Ifa
mandamus can be awarded by this court in an¥ cafe, it
may iflue to a fecretary of ftate; for the adt of congrefs,
exprefsly gives the power to award it, #in cafes warrant-
“ ed by the principles and ufages of law, o any perfons
4 hoiding offices under the authority of the United States”

Many cafes may be fuppofed, in which a fecretary of
frate ought to be compelled to perform his duty fpecifi- -
cally. By the sth.and 6th fections of the alk of congrefs,
vol. 1. p. 43. copies under feal of the office of the depart-
ment of {tate are made evidence in courts of law, and
fees are given for making them out.  The intention of
the law mult have been, that every perfon needing a
copy fhould be entitled to it. Suppofe the fecretary re.
fules to give a copy, ought he not to be compelled ? Sup-
pole 1 am entitled to a patent for Jands purchafed of the
United States; it is made out and figned by the Prefident
who gives a warrant to the fecretary to affix the great feal
to the patent; he refufes to doit; thall I nothave a man-
damus to compel him ? Suppofe the feal is affixed, but
the fecretary refufes to record it3 fhall he not be com-
pelled ? Suppofe it recorded, and he refufes to deliverit;
ihall I have no remedy? ' '

. In this refpeft there is no difference between a patent
for lands, and the commiffion of a judicial officer. The
duty of the fecretary is precifely the fame, '

Judge Patterfon enquired of Mr. Lee whether he un-
derftood it to be the duty of the fccretar{'to deliver a
commiffion, unlefs ordered fo to do by the Prefident.

Mr. Lee replied; that after the Prefident has figned a
commiffion for an office not held at his will, and it comes
to the fecretary to be fealed, the Piefidenthas done with

- it, and nothing remains, but that the fecretary perform
. thofe minifterial aQs which the law impofes upon him,
It immediately becomes his duty to feal, record, and de-



FEBRUARY, 1803. el

liver 1t on-demand. In fuch a cafe the appointment be- Marsury
comes complete by_}l;iﬁg;;j&iaﬁd f;aling; apé the fe- Ma;):;ou
retary does wrong if he withholds the commifion. .
cretary g N :
3d. "The third point is, whether in the prefent cafe a
writ of mandamus cught to be awarded to James Madi-
fon, fecretary of ftate,

The juftices of the peace in the diftri€t of Columbia
are judicial officers, and hold their office for five years.
The cflice is eftablithed by the adt of Congrefs pafled the
24th -of Feb. 1801, entitled « An adt concerning the
Aiftrit of Columba,” ch. 86, fec. 13 and . 4; page 271,
273: They are authorized to hold courts and have cog-
nizance of perfonal demands of the value of 20 dollars,
The act of Muy. 2d, 1802, ch. §2, fec. 4, confiders them
as judicial off ers, and provides the mode in which exe-
cution fhall iffue upon their judgments.  They hold their
officcs independent of the will of the Prefident. ‘T'he ap-
pointment of fuchan officer is complete when the Prefi-
deit has nominated him to the fenate, and thq fenate have
adviféd and confented, and the Prefident has figned the
commiflion and delivered it to the fecrrtary to be fealed,
The Prefident has then done with it; it becomes irre-
vocable. An appointment of a judge once completed,
is made forever. He holds-under the conftitution. The

“requilites to be performed by the fecretary are minifterial,
afcer.aained by law, and he has neo difcretion, but muft
perform them s there is no difpenifing -power. In con-
templation of law they are as if done. '

Thefe juitices exercife part of the judicial power of
the United States. They ought therefore to be inde-

ndent. Mr. Lee begged leave again to refer to the Fe-
deralift, vol. 2, Nos. 78 and 79, as containing a correét’
view of this fubjeét. They contained obfervations and
ideas which he wifhed might be generally read and un-
derftood. They contained the principles upon which
this branch of our conftitution was conftruted. It is
important to the citizens of this diftriét that the juftices
fhould be independent; almoft all the authority imnie-
diately exercifed over them is that of the juftices. ‘They
with to know whether the juflices of this diltridk are to
hold their commifhions at tfl\e will of a fecretary of fate.
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This caufe may feem trivial at firlt view, but it is ims
portant in principle. 1t is for this reafon that this court
is now troubled with it. The emoluments or the dignity
of the office, are no objeéts-with the applicants. They
conceive themielves to be duly appeinted juftices of the
peace, and they believe it to be their duty to maintain the
rights of their office, and net to fuffer them to be violated
by the hand of power, The citizens of this diftrict have
weir fears excited by every firetch of power by a perfon fo
highin office as the fecretary of fate.

It only remains now to confider whether a mandamus
to compe! the delivery of a commiiion by a public mini-
fterial ofhcer, isone of ¢ the cafes warranted by the prin-
ciples and ufages of law.”

It is the general principle of law that a mandamus lies,
if there be no other adequate, fpecific, fegal remedy; 3
Burrow, 1069, King v. Barker, antd al.  This feems to
be the refult of aview of all the cafes on the fubjet.

The cafe of Rex. v. Borough of Midhurlt, 1, Wils.
283, was 2 mandamus to compel the prefentment of
certain conveyances to purchafers of burgage tenements,
whereby they would be entitled to vote for members of
parliament. In the cafe of Rex v. Dr. Hay, 5. W, B,
Reps 640, a mandamus iffued to admit one to adminifter

an eflate.

A mandamus gives no right, but only puts the party
in a way to try his right.  Sid. 286. :

It lies to compel a minifterial a® which concerns the
public. 1. Willon, 283. 1. Bl Rep. 6q0—although
there be a more tedious remedy, Str. 1082, 4 Bur. 2188.
2 Bur. 1045 5 So if there be a legal right, and a2 remedy
in equity, 3. Term Rep. 652. A mandamns lies to ob-
tain admuflion into a trading company. Rex v, Turkey
Company, 2 Bur toco. Carthew 448. 5 Mod. 4023
So it lies to put the corporate feal to an inftrument. 4.

.Term, Rep. 6993 to commiflioners of the excife to grant

# permit, 2 Term. Rep. 3%1; to admit to an office, 3
Term, Rep. 5753 to deliver papers which concern the

public, 28id. 31. A mandamus will fometimes lig ina
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doubtful cafe, 1 Levinz 123, tobe further confidered on Marpury
the return, 2 Levinz, 14. 1 Siderfin, 169. v, :
. Mapison.

It lies to be admitted a member of a church, 3. Bur, v
12835, 1043. '

The procefs is as ancient as the time of Ed. 2d. 1 Le-
vinz 23. '

The firft writ of mandamus is not peremptory, it only
commands the officer to do the thing or fhew caufe why
he thould not do it.  If the caufe returned be fufficient,
there is an end of the proceeding, if not, a peremptory
mandamus is then awarded,

Itis faid to bea writ of diferetion.  But the difcretion
of 2 court always means a {ound, legal difcretion, not an
arbitrary will. If the applicant makes cut a proper cafe,
the court are bound togrant it.  They can refule juftice
to no man.: - o '

On a fubfequent day, and before the court had given
an opinion, Mr. Lee read the affidavit of Hazen Kimball,
who had been a clerk in the office of the Secrctary. of
State, and had been to a diftant part of the United States,
but whofe return was not known to the applicant till after
the argument of the cafe. '

Tt flated that on the third of March, 1801, he was a
_ clerk in the department of ftate. That there were in the
office, on that day, commiflions made out and figned by
the prefident, appdinting William Marbury a juftice of
peace for the county of Wafhington ; and Robert T'. Hooe
a juflice of the peace for the county of Alexandria, in
the diftri¢t of Columbia.

Afterwards, on the 24th of February the following
epinion of the court was delivered by the chief juftice.

Opinion of the court.
At the lalt term on the affidavits then read and filed

with the clerk, a rule was granted in this cafe, requiring
the fecretary of ftate to fhew caufe why a mandamus
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fhould not iffue, direting him to deliver to William
Marbury his commiffion as a juftice of the peace for the
county of Wafhington, in the diftri€t of Columbia,

No caufe has peen thewn, and the prefent motion is
for a mandamus, The peculiar delicacy of this cale, the
novelty of fome of its circumftances, and the real diffie
culty attending the points which oceur in it, require a
complete expolition of the principles, on which the opi-
nion to be given by the court, is founded.

. Thefe principles have been, on the fide of the appli-
cant, very ably argued at the bar, In rendering the opi-
nion of the court, there will be fome departure in form,
though not.in fubfiance, from the points ftated in that.
argument. '

In the order in which the court has viewed this fubjeét,
the lf)llowing queftions have beeen confidered and decid-
ed,

1t Has the applicant a right. to the commiflion he
demands?

2dly. If he has a right, and that right has been violated,
do the laws of his country afford him a remedy ?

3dly. If they do afford him 2 remedy, is it a manda-
mus iffuing from this court ¢

The firlt obje&t of enquiry is,

ift. Has the applicant a right to the commiflion ke de-
mands ¢

His right originates in an alt of congrefs péff’ed in
February 801, concerning the diftrik of Columbia.

After dividing the diftriét into two counties, the 11th
fe€tion of this law, enaéls, « that there thall be ap-
pointed in- and for each of .the faid counties, fuch num-
ber of difcreet perfons to be jultices of the peace as the
prefident of the United States fhall, from time to time,
think expedient, to continue in office for five years.
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It appeats, trom the affidayits, that in compliance with
this law, a commifion for William Marbury as a juftice
of peace for thé county of Wathington, was figned by
John Adams, then préfident of the Upi_gﬁi;tutes; after
which the feal of the United Stites way $hixed to it;

Maravry
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buat the commiffion has never reached the peifon for

whom it was made out.

In order to determine whether he is entitled to this
commiffion, it becomes neceflary to enquire whether he
has been appointed to the office. For if he has been ap~

pointed, the law continues him in office for five years, -

and he is entjtled to the pofleflion of thofe evidences of
office, which, being completed, became his property.

The 2d feftion of the 2d article of the conftitution,
declares, that, ¢ the prefident fhall nominate, and, by
“ and with the advice and confent of the fenate, fhall

¢ appoint ambafladors, other public minifters and confuls, -

¢ and all other officers of the United States, whofe ap-
« pointments are not otherwife ptovided for.”

The third feGion declares, that ¢ he fhall commiflion
¢ all the officers of the United States.”

An a&l of congrefs direéts the fecretary of ftate to
keep the feal of the United States, # to make out and
record, and affix the faid feal to all civil commifhions
to officers of the United states, to be appointed by the
Prefident, by and with the confent of the fenate, or

by the Prefident alone; provided that the faid feal fhall
not'be affixed to any commiffion before the fame fhall -

have been figned by the Prefident of the United States.”

Thefe are the claufes of the conftitution and laws of
the United States, which affe@ this part of the cafe:
They feem to contemplate three diftinét operations:

1it, "The nomination. This is the fole aét of the Pre.
fident, and is completely voluntary. ' '

2d. The appointment. This is al{o the a&t of the Pre-
fident, and is alfo a voluntary at, though it,can only be
petformed by and with the advice and confent of the
fenate, '
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Marsory  3d. The commiflion. To grant a commiffion to a

. perfon appointed, might perhaps be deemed a duty en-
Maotson. Joined by the conftitution, ¢ He fhall,” fays that inftru-
= Tuent, * commifhion ali the officers of the United States.”

The atts of appointing to office, and commiffioning the
perfon appointed, can fearcely be confidered as one and
the fame; fince the power to perform them is given in
two feparate and diftin@ fedtions of the conftitution.
The diftinétion between the appointment and the com-
miflicn will be rendered more apparent, by adverting to
that provifion in the fecond fection of the fecond article
of the conftitution, which authorizés congrefs < to veft,
by law, the appoinement of fuch inferior officers, as they
think proper, n the Prcfident alone, in the courts of law,
or in the heads of departments;” thus contemplating
cafes where the law may direct the Prefident 1o commifc
fion an officer appointed by the courts, or by the heads
of departments. In fuch a cale, to iffue a commiflion
would be apparently a duty diltin&t from the appoint-
ment, the performance of which, perliaps, could not
legally be refufed.

Although that claufe of the conftitution which requires
the Prefident to commiffion all the officers of the United
States, may never have been-applied to officers appointed
otherwife than by himfelf, yet it would be difhcult to
deny the legiflative power to apply it to.fuch cafes. Of
-confequence the conftitutionial diftin&ion bétween the ap-
poirtment to an office and the commiffion of an officer,
who has been appointed, remains the fame as if in prac-
tice the Pr2fident had commiflioned officers appointed by
an authority other than.his own.

It follows too, from the exiftence of this difltintion,
that, if an appointment was to be evidenced by any pub-
lic at, other than the commiflion, the performance of
fuch public a& would create the officer ; and if he was
not removeable at the will of the Prefident, would either
give him a right to his commifhion, or enable hum to per-
form the duties without it. - '

Thefe obfcrvaticns are premifed folely for the purpofe
of réndering more intelligible thofe whkich apply more
dire€ly to the particular cafe under confideration.
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This is an appointment made by the Prefident, by and Maasuax.
with the advice and confent of the fenate, and isevi= - w- -,
denced by no aék but the commiffion itfelf. In fuch a Mabison.
cafe therefore the commiffion and the appeintment feem .
infeparable; it being almott impoffible to thew an appoint-
ment otherwife than by proving the exiftence of a com-
miflion 4 ftill the commifiion is not neceffarily the appoint-
ment ; though conclufive evidence of it ’ :

But at_what ftage does it amount to this conclufive
evidence 2. ' :

The anfwer to this queftion feems an obvious one.
The appointment being the fole aét of the Prefident,
muft be ¢ompletely evidenced, when it is thewn that he
has done every thing to be performed by him, ’

Should the commiffion, inftead of being evidence of
an appointment, even be confidered as conftituting. the
appointment itfelf 3 @ili it wonld be made when the it

_aft to be done by the Prefident was performed, or, at
fortheft, when the commiffion was complete.

The Jaft a&t to be done by the Prefident, is the figna-
ture of the commiffion. He has then aQted on the ad-
viee and confent of the fenate to his own. nomination.
The time for deliberation has then paffed. He has de-
‘cided, His judgment, on the advice and confent of the
fenate concurring with his- nomination, has been made,
and the officer’is appointed; This appointment- is evi-
.denced by an open, unequivgcal act; and being the laft
al required from the perfon making it, necéffarily excludes

the idea of its being, fo far as re ge&s the appointment,

an inchoate and in¢omplete tranfaltion.

Some pointof time muft be taken when the power of
‘the executive over an officer, not removeable at his will,
muft ceafe. That point'of time muft be when the con-.
flitutional power of appointment has been exercifed,
"And this power has been exercifed when the laft aét, re-
quired from the perfon poflefling the power,- has been
performed. This laft a{]; is the fignature of the com-
-miffion, This idea feems to have prevailed with the le-
giflature, when the a& pafied, converting the department’
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of foreign affairs into the'department of ftate, DBy that
adt it is enacked; thag the fecretary of fate fhall keep the
feat of the United States, % andfhall make out and re-
¢ cord, and fhall affix the faid feal to all civil commiffions
# to officers of the United.States, to be appointed by the
« Préfident :” ¢ Provided that the faid feal thall not be af-
¢ fixed to any commiflion, before the fame fhall have been
< figned by the Prefident of the United States ; nor to
« any other inftrument or a8, without the fpecial war-
¢ yant of the Prefident therefor.” ’ :

The fignature is a warrant for aflixing the great feal to
the commiflion; and the great feal is only to be affixed
to an inftrument which is complete: It attefts, by an
aft fuppofed to be of public notoriety, the verity of the’
Prefidential fignature.

It is never to be affixed till the commiflion is figned, be-
caufe the fignature, which gives force and effe& to the.
commiffion, is conclufive evidence that the appointment,
is made.. T

The commiffion being figned, the fubfequent duty of
the fecretary of ftate is prefcribed by law,” and not to be
%uided by will of the Prefident. He 3 to affix the
eal of the United States to the commiifion, and is to re-
cord it . :

‘This is not a proceeding which may be varied, if the
judgment of the executive thall fuggelt one more eligible;
ut is a precife courfe accurately marked out by law, and
is to be {trictly purfued. It is the duty of the fecretary
of ftate to conform to the law, and in this He is an of-
ficer of the United States, bound to obey the laws. He
alts, 'in this refpeét, as has been very properly ftated at
the bar, under the authority of law, and not by the in-
ftraftions of the Prefident. It is 2 minifterial a&t which
the law cnjoine on a particular officer for a particular pur-
pofe.

If st fhould be fuppofed, that the folemnity of affixing
the feal, is'neceffary not only to the validity of the com-
miffion, buteven to the completion of an appointment,

ftill when the feal is affixed the appointment is made, and
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the commiffion is valid. No other folemnity is required Marnsvay

by law ; no other aét is to be performed on the part of
government. Al that the executive can do to inveft the
‘perfon with his office, is done; and unlefs the appoint-
ment be then made, the executive cannot make one with-
out the co-operation of others,

After fearching anxioufly for the. principles on which
a contraty opinion may be fupported, none have been
found which appear of fuflicient force to maintain the op«
pofite doétrine. '

Such as the imagination of the court could fuggeft,

have been very deliberately examined, and aftex allowing -

them all the weight which it appear's poffible to give:them,
they do not thake the opinion, which has been %ormed.

In conﬁderi::% this queftion, it has been conje&tured
that the commiflion may have been aflimilated to a deed,
to the validity of which, delivery is eflential,

This idea is founded on the fuppofition that the com.
miffion is not merely evidence of an appointment, but is
itfelf the alual appointment; a {uppofition by no means
unqueitionable. But for the purpofe of examining this
objeftion fairly, let it be conceded, that the principle,
claimed for its fupport, is eftablithed. .

The appointment being, under the conftitution, to be
made by tﬁc,Preﬁdent perfonaily, the delivery of the deed
of appointment, if neceffary to its completion, muft be
made by the Prefident alfo. Itis not neceffary that che
livery fﬁould be made perfonally to the grantee of the of-
fice: It never is fo made. The law would feem to.cone
template that it thould be made to the fecretary of ftate,
fince it direfls the fecrctary to affix the feal to the com-
mifion gffer it fhall have been figned by the Prefident.
If then the aétof livery be neceflary to give validity to
the commiflion, it has been delivered wh=n executed and

given to the fecretary for the purpofe of being fealed;-

tecorded, and tranfmitted to the party.

'Bu.t in all cafes of letters patent, certain folemnities
are required by law, which folemnities are the evidences

Tt
Maprsow.
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~ would lofe the office.’
-or frand, fire or theft, might deprive an individual of
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of the validity of the inflrument. A formal delivery te-
the perfon is not among them. In cafes of commiflions,
the fign manual of the Prefident, and the feal’ of the
United States, are thofe folemnities. This objection
therefore does not touch the cafe. '

It has 2lfo ocourred as poflible, and barely poflible,
that the tranfmiffion of the commiflion, and the accept-
ance thereof, might be deemed neceflary to complete the
right of the plaintiff.

The tranfmiflion of the commifion, is a practice di-
rzéted by convenience, but not by law. It cannot there-
fore be neceffary to conftitute the appointment which
muft precede it; and which is the mere at of the Prefi-
dent. If the exccutive required that every perfon ap-
pointed to-an office, thould himfelf take mecans to pro-
cure his commiffion, -the appointment would not be the
tefs valid on that account. The appointment is the fole
aét of the Prefident ; the tranfmiflion of the commiilion
is the fole a&t of the officer to whom that duty is afligned,
and may be accelerated or retavded by circumftances which
can have no influence on the appeintment. A commif-
fion is tranfmitted to a perfon already appointed ; not to
a perfon to be appointed or not, as the letter enclofing
the commiffion thou!d happen to get into the poft-office
and reach him in fafety, of to mifcarry. :

It may have fome tendency to ¢lucidate this point, to
enquire, whether the pofleflion of the original commif-
fion be indifpenfably ncceflary to authorize a perfon, ap-
pointed to any office; to perform the duties of that of-
fice. If it'was neceflary, then a lofs of the commiflion

b}rot only negligence, but accident

his office. In fuch a cafe, I prefume it could not be
doubted, but that a copy from the record of the office
of the fecretary of fate, would be, to every intent and
purpofe, equal tothe original. The act of congrefs has
exprefsly made it fo. To give that copy validity, it would’
not be neceflary to provethat the original-had been tranf-
mitted and al'y erwards lok. The copy would be com-
plete evidence that the origipal had exifted, and that the

- appointment had been made, but, not that the originat

had been tranfmitted. If indeed it fhould appeat that
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the original had been miflaid in the office of ftate, that
circumitance would not affect the operationof the copy.
When all the requilites have been performed which au-

Marsvny .
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thorize a recording officer to record any inftrument what.- =y

ever, and the order for that purpofe has been given," the
inftrament is, in law, confidered as recorded, although
the manual labour of inferting it in a book kept for that
purpofe may not have been performed.

In the cafe of commiffions, the law orders the fecretary
of ftate to record them. When therefore they are figned
and fealed, the order for their being recorded is given;
and whether inferted in the book or not, they arein law
recorded.

A copy of this record is declared equal to the oriprinal,
and the fees; to be paid by a perfon réquiring a copy, ate
alcertained by law. Can a keeper of a public record,
erafe therefrom a commiifion which has been recorded ¢
©Or can he vefufe a copy thereof to a perfon demanding it
on the terms prefcribed by law ?

Such a copy would, equally with the original, authorize
the juftice of peace to proceed im the performance of his
duty, becaufe it would, equally with the original, atieft
his appointment, ' o

If the tranfmiffion of a commiflion be not confidered
as neceflary to give validity to an appointments fill. lefs
is its acceptance. The appointment is the fole alt of
the Prefident; the acceptance is the fole aét of the of-
ficer, and is, in plain common fenfe, potterior to the ap-
pointment. As he may refign, fo may he refufe to ac-
cept : but neither the one, nor the other, is capable of
rendering the appointment a non-entity.

- "That this is the underftanding of the government, is
apparent from the whole tenor of its conduét,

A commiffion bears date, and the falary of - the officer
commences from his appointment not from the tranfs
miflien or acceptance otPo
fon, appointed to any office, refufes to accept that office,

the fucceflor is nominated ig{ the place of the perfon whe

his commiffion. When a per-
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Maxrury has declined to acc t, and not in the place of the perfon’

A

who had been previoufly in office, and had created the

Mabison, original vacancy.

Tt is therefore decidedly the opinion of the court, that
when a commiflion has been figned by the Prefident, the
appointment is made; and that the commiffion is com-
plete, when the feal of the United States has been affix-
&d to it by the fecretary of ftate.

‘Where an officer is removeable at the will of the ex-

- gcutive, the circumftance which completes his appoint-

ment is of no concern; becaufe the adt is at any time
revocable; and the commiflion may be arrefted, if fil}
in the office. But when the officer is not removeable at
the will of the executive, the appointmentis not revoca-
ble, and cannot be annulled. It has conferred legal
rights which cannot be refumed. .

"The difcretion of the executive is to be exercifed un-
tit the appointment has been made, But having once

‘made the appointment, his power over the office is ter-

minated in all cafes, where, by law, the officer is not
removeable by him. The right to the office is then in
the perfon appointed, and he has the abfolute, uncondi-

" tional, power of accepting or rejeling it.

Mr. Marbury, then, fince his commiffion was figned -
by the Prefident, and fealed by the fecretary of fate, was .

" appeinted ; and as the law creating the office, gave the

officer a right to hold for five years, independent of the
executive, the appointment was not revocable ; but veft-
¢d in the officer legal rights, which are proteCted by the
laws of his gountry.

To withhold his commiflion, therefore, isan a& deem-
ed by the court not warranted by law, but violative of &
vefted legal right.

This brings us to the fecond enquiry; which is,

2dly. If he hasaright, and that right has been violated,
do the laws of his.country afford him a remedy?
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. The very effence of civil liberty certainly confifts in Maxsway,
the right of every individual to cliim the proteétion of v,
the laws, whenever he receives an injury. One of the Mapison..
firlt duties of government is to afford that protection.

In Great Britain the king himfelf is fued in the refpeéiful

form of a petition, and he never fails o, comply with

the judgment of his court.”

In the 3d vol. of his commentaries, p< 23, Blackftone
ftates two cafes in which a remedy is afforded by mere ope-
ration of law. '

« In all other cafes,” he fays, “it is a gencral and indif=-
% putable rule, that where there is a legal right, thereis
¢ alfo a legal remedy by fuit or altion at law, whenever
¢ thatright is invaded.”

And afterwards, p. 109, of the fame vol. he fays, 1
# .am next to confider fuch injurics as are cognizablé by
¢ the courts of. the common law. And herein 1 fhall for
« the prefent only yemark, that all poflible imjuries what-
* foever, that did not fall within the exclufive cognizance
¢ of either the ecclefiaftical, military, or maritime tribu-
“ nals, are for that very reafon, within the cognizance
¢ of the common law courts of juftice; for it is a fettled
¢« and invariable principle in the laws of England, that
¢ every right, when withheld, muft have a reshedy, and
¢ every injury its proper redrefs.”

The government of the United States has been em-
phatically termed a government of laws, and not of men,
It will certainly céafe to deferve this high appellation, if
the lawg furnifh no remedy for the violation of a vefted
legal right. : '

. If this obloquy is to be caft on the jurifprudence of our
country, it muft arife from the peculiar charatter of the
cafe.

It behoves us then to enquire whether there be in ite
compofition any ingredient which fhall exempt it from
legal inveftigation, or exclude the injured party from le-
gal redrefs.  In purfuing this enquiry’ the ﬁr[{_ queftion
which prefents itfelf, is, whether thia can be arranged
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Marsory with that clafs ot cates which come under the defeription
o, of demnum abfque injuria—a lofs without an injury.

Mapison, '

=y~ This defcription of cafes never has been confidered,
and it is believed never can be confidered, as compre«
hending offices of truft, of honor orof profit. The of-
fice of juftice of peace in the diflrict of Columbia is
fuch an office ; it is thegefore worthy of the attention
and guardianthip of the laws. It has received that at-
tention and guardiunthip, It has been created by fpecial
aét of congrefs,” and hus been fecured,: o far as the laws
can give fecurit}r to the-perfon appointed to fill it, for five
years. It is not then on account of the worthlefsnefs
of the thing purfued, that.the injured party can be alleged
1o be without remedy

Is it in the nature of the tranfaltion ? Is th= aét of
delivering or withholding a commiflion to be confidered

" as a mere political adt, belonging to the executive de
parfment alone, for the performance of which, entire
confidence is placed by our conflitution in the {upreme
executive; and for any mifconduét rcfpe&mg which, the
Jnjured individual has no. remedy. '

 That there may be fuch cafés is not to be quéftioned ;
but that every a&t of duty, to be performed in any of the

feat departments of governdient, conﬁltutes fucl{a cafe,
is niot to be admitted.

By the adt concerning: mvahds, pafied-in June, 1794,
vol. 3. p. 112, the fecretary at war is ordered to place
on the penfion lift, all perions whofe names are contain-
ed in a report previouflly made by him 4o congrefs. " If he
fhould refufe to do {o, would the wounded veteran be
without remedy ? ‘Is it to be contended that where the -
Jaw in precife terms, dieeéts the performance of an adt,
in which an individual is. interefted, the law is inca-
pable of fecuring obedience to its- mandate ?  Is it on
account of the charaéter of the perfon againft whom the
complaint is made ¢ Is it to be contended that the heads
of departments are not amenable to the laws of their

country ?

Whatever the pradlice on particular occafions may be,
the theory. of this principle will cestainly never be main-



FEBRUARY, 1803. 163

tained. No alt of the Jegiflature confers fo extraordi-
nary 2 privilege, nor can it derive countenance from the
doétrines of the common Jaw.  After ftating that per-
fonal injury from the king toa fubjedt is prefumed to be
impoflible, Blackftone, vol. 3. p. 255, fays, but injuries
“ tothe rights of property can fearcely be committed by
¢ the crown without the intervention of its ofhicers; for
¢ whom, the law, in matters of right, entertains no re
“ fpe& or delicacy; but furnifhes various methods of de-
* teting the errers and mifconduét of thofe agents, by
¢ whom the king has becn deceived and induced to do a
“ temporary irjuftice.”

By the aét pafled in 1796, authorifing the fale of the
-Jands above the mouth of Keintucky river (vol. 3d. p.
299\ the purchafer, on’ paying his purchale money, be«
comes completely entitled to the property purchafed;
~and on producing to the fecretary of ftate, the receipt of
the treafurer upon a certificate required by the law, the
prefident of the (Tnited States is authorifed to grant him
a patent. It is further enatted that all patents thall be
countorfigned by the fecretary of ftate, and recorded in
his office. ~ If the fecretary of ftate fhould choofe to
- withhold this patent; or the patent being loft, fhould
refufe a copy of it; can it be imagined that the law fur-
nifhes to the injured perfon no remedy ?

: 'I't is not believed that any perfon whatever would.
attempt to maintain fuch a propofition.
L 3

, It follows then that the queftion, whether the legality
of an atk of the head of a2 department be examinable in a

Marsury
T
Mapison,
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court of juftice or not, muft always depend on the nature -

of that a&Y,

If fome aéts be examinable, and others not, there muft
be fome rule of law to guide the court in the exercife of
its jurifdiction.

In fome jinftances there may be difficulty in applying
the rule to particular cafes ; but there cannot, it is believ-
ed, be much difficulty in laying down the rule.

_ . By the conttitution of the United States, the Prefident
is invefted with certain important political powers, in the
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exercife of which he is to ufe his cwn difcretion, and ia

accountable only to his country in his political charadter, .
and to his own confeience. To aid him in the pevform.

ance of thefe duties, he is authorized to appoint certain

officers, who ack by his authority and in conformity with

his ‘orders. '

In fuch cafes, their aéts are his alts; and whatever
opinion may be entertained of the manner in which exe-
cutive difcretion may be ufed, flill there exifts, and can
exift, no power to control that difcretion. The fubjetts
are political. They refpe@ the nation, not individual
rights, and being entrufted to the executive, the decifion

_ of the executive is conclufive. The application of this

remark will be perceived by adverting to the aft of con-
grefs for eftablithing the department of foreign affairs.
"This officer, as his duties were prefcribed by that a&, is
to conform precifely to the will of the Prefident. He is
the mere organ by whom that will is communicated. The
afts of fuch an officer, as an officer, can never be exa-~
minable by the courts.

But when the legiflature proeceds to impofe on that
officer other duties; when he is direfted peremptorily to
perform certain ats; when the rights of individuals are
dependent on the performance of thofe aéts; he isfo far
the officer of the law; is amenable to the laws for his
conduét; and cannot at his difcretion fport away the

“vefted rights of others. o

The conclufion from this reafoning is, that where the
heads of departments are the political or confidential
agents of the executive, merely to execute the will of
the Prefident, or rather to adt in cafes in which the exe-
cutive pofleffes a conftitutional or legal difcretion, nothing
can be more perfeclly clear than that their ais are onl
politically examinable. But where a {pecific duty is af-
figned by law, and individual rights depend upon the
performance of that duty, it feems equally clear that the
individual who confiders himfelf injured, has aright to re~
fort to the laws of his country for a remedy.

If this be the rule, let us enquire how it applies to the
cafe under the confideration of the court,
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The power of nominating to the fenate, and the pow- Marzury
er of appointing the perfon nominated, are political pow- v
ers, to be exercifed by the Prefident according to hisown Mapjson.
difcretion. When he has made an appointment, he has v
exercifed his whole power, and his difcretion has been
completely applied to the cafe. If, by law, the oflicerbe
removable at the will of the Prefident, then a new ap-
pointment may be immediately made, and the rights of
the officer are terminated. But as a faét which has ex-
ifted cannot be made never to have exifted, the appoint-
ment cannot be annihilated ; and confequently if the of-
ficer is by law not removable at the willof the Prefident;
the rights he has acquired are proteCted by the law, and
are not refumable by the Prefident.  They cannot be ex-
tinguithed by executive authority, and he has the privi-
lege of afferting them i like manner as if they had been
derived from any other fource,

The queftion whether a right has vefted or not, is, in
its nature, judicial, and muft be tried b{ the judicial autho-
rity. M, for example, Mr. Marbury had taken the oaths
of a magiftrate, and proceeded to alt as one; in confen
quence of which a fuit had been inftituted againft him,
in which his defence had depended on his being a magif-
trate; the validity of his appointment muft iave been
determined by judicial authority.

So, if he conceives that, by virtue of his appointment, he
has a legal right, either to the commiffion which has been
made out for him, or to a copy of that commiffion, it is
e?ually a queftion examinable in a court, and the decifion
of the court upon it muft depend on the opinion enter-
tained of his appointment.

That queftion has been difcuffed, and the opinion is,
that the lateft point of time which can be taken as that
st which the appointment was complete, and evidenced,
was when, after the fignature of the prefident, the feal of
the United States was affixed to the commiffion

It is then the opinionof the court,

1ft. That by figning the' commiffion of Mr. Marbury,
the prefident of she United States appointed him 2 juttice
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Marsury of peace, for the county of Wathington in the diftrict
v, of Columbia ; and that the feal of the United States, af-
Mantson. fived thereto by the fecretary of flate, is conclufive tef-
timony of the verity of the fignature, and of the coma
pletion of the appointment; and that the appointment
conferred on him a legal right to the office for the {pace

of five years.

2dly. That, having this legal title to the office, he has
a confequent right to the commiflion ; a refufal to deliver
which, 1s a plain violation of that right, for which the
laws of his country afford him a remedy.

It remains to be-enquired whether,

3dly. He is entitled to the remedy for which he ap-
plies. This depends on, '

i1ft. The nature of the wrin applied for, and,
2dly. The power of this court.
1ft, The nature of the writ.

Blackftone, in the 3d volume of his commentaries,
page 110, defines a mandamus to be, ¢ a command if-
# {fuing in the king’s name from the court of king’s bench,
¢« and direted to any perfon, corporati'ny or inferior
« court of judicature within the king’s dominions, re-
¢ quiring them to do fome particular thing therein fpeci-
#¢ fied, which appertains to their office and duty, and

. ¢¢ which the court of king’s bench has previoufly deter-
¢« mined, or atleaft fuppofes, to be confonant to right
« and juflice.”

Lord Mansfield, in 3d Burrows 1266, in the cafe of -
the King v. Baker, et al. ftates with much precifion and ex-
plicitnefs the cafes in which this writ may be ufed.

« Whenever,” fays that very able judge, ¢ there is a
« right to execute an office, perform a fervice, or exercife
« a franchife (more efpecially if it be in a matter of pub-
¢« lic, concern, or attended with profit) and a perfon is
# Kept out of poffeflion, or difpoflefled of fuch right,and
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¢ has no other {pecific legal semedy, this court ought
¢ to afilt by mandamus, upon reafons of juftice, as the
¢ writ expreffes, and upon reafons of public policy, to
« preferve peace, order and good government.”  In the
fame cafe he fays, * this writ ought to be ufed upon all
¢ occalions where the law has eftablithed no fpecific
¢ remedy, and where in juftice and good government
¢ there ought to be one.”

In addition to the authorities now particularly cited,
many others were velied on at the bar, which fhow how
far the praltice has conformed to the general doétrines
that have been jult quoted.

This writ, if awarded, would be direéted to an officer
of government, and its mandate to him would be, to ufe

MarBUR?
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ManisoN.
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the words of Blackftone, « to doa particular thing-

« therein {pecified, which appertains to his office and
¢ duty and which the court has previoufly determined,
¢ or at leaft fuppofes, to' be confonant to right and jul-
- ¢ tice.” Or, in the words of Lord Mansfield, the appli-
cant, in this cafe, has a right to execute an office of pub-
lic concern, and is kept out of poffeffion of that right.

Thefe circumftances certainly concur in this cafe,

. 8till, to render the mandamus a proper remedy, the
officer to whom it is to be direéted, muft be one to whom,
on legal principles, fuch writ may be direCted; and the
perfon applying for it muft be without any other fpecific
and legal remedy.

1ft. With refpedt to the officer to whom it would he
dire@ted. The intimate political relation, (ubfifting be-
tween the prefident of .the United States and the heads
of departments, neceffarily renders any legal inveftigation
of the alks of one of thofe high 6fficers peculiarly irkfome,
as well as delicate; and excites fome hefitation with re{peé
to the proprii? of entering into fuch inveftigation. Im-
-preflions are often received without much refle@tion or
examination, and it is not wonderful that in fuch a cafe

as this, the aflertion, by an individual, of his legal claims

in a court of juftice; to which claims it is the duty of
that court to attend § ﬂ}o_ulg at firlk view be -confidered
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Mazaury by fonie, as an attempt to intrude into the cabinet, and to

o intermeddle with the prerogatives of the exccutive,

Masoison.

v~ 1tis fcarcely neceffary for the court to difclaim all pre-
tenfions to fuch a jurifdition, An extravagance, fo ab-
furd and exceflive, could not have been entertained for a
moment. Thr province of the court is, folely, to decide
on the rights of individuals, not toenquire how the exe~
cutive, or executive officers, perform duties in which they
have a difcretion.  Queftions, in their nature political,
or which are, by the conftitution and laws, fubmitted to
the executive, can never be made in this court.

But, if this be not fuch a* queftion; if fo far from
being an intrufion into the fecrets of the cabinet, it re-
fpedts a paper, which, according to law, is upon recerd,
wnd to a copy of which the law gives a right, on the pay-
ment of ten cents; if it be no intermeddling with a

-fubject, over which the executive can be conlidered as
having excrcifed any control 5 what is there in the exalted
ftation of the officer, which fhall bar a citizen from
aflerting, in a court of juftice, his legal rights, or fhall for-
bid a court to liften to the claim ; or to iffue 2 mandamus,
directing the performance of a duty, not depending on
executive difcretion, but on particular alts of congrefs
and the general principles of law ¢

If one of the heads of departments commits any ille-
gal a&, under color of his office, by which an individual
fuftaing an injury, it canunot be pretended that his office
alone exempts him from being fued in the ordinary mode
of proceeding, and being compelled to obey the judgment
of the law. ~ How then can his office exempt him from
this particular mode of deciding on the legality of his
conduél, if the cafe be fuch a cafe as would, were ‘any
other individual the party complained' of, authorize the
procefs -

Tt is ndt by the office of the perfon to whom the writ
is direfred, but the nature of the thing to be done that
the propriety or impropriety of iffuing a mandamus, is
to be determined. 'Where the head of a deE:rtmcnt alls
ina cafe, in which executive difcretion is to be exercifed ;
in which he is the mere organ of cxecutive will; it is
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again repeated, that any application to a court to control, Marzuay
in any refpe@, his conduét, would be rejelted without .
hefitation. Manison,
. But where heis direfted by law to do a certain act af-
felting the abfolute rights of individuals, in the perform-
ance of which he is not placed under the particular di-
rection of the Prefident, and the performance of which,
the Prefident cannot lawfully forbid, and therefore is
never prefumed to-have forbidden; as for example, o
record a commiflion, or a patent for land, ‘which has ree
ceived all the iegal folemnities ; or to givea copy of fuch
‘record ; in fuch cafes, it is not perceived on what ground
the courts of the country are further excufed from the
duty of giving judgment, that right be done to an injured
individual, than if the fame fervices were to be performs
" ed by a perfon not the head of a department,

This opinion feems not now, for the firfk time, to be

taken up in this country.- '

It muft be well recollefted thatin 1793, an adt pafied,
direting the fecretary at war to place on the penfion lift
fuch difabled officers and foldiers as thould be reported to
him, by the circuit courts, which aét, fo far as the duty
was impofed on the courts, was deemed unconftitutional;
but fome of the judges, thinking that the law might be
exccuted by them in the charatter of commiflioners, pro-
ceeded to aét and to report in that charaéler.

This law being deemed unconftitutional at the circuits,
was repealed, and a different fyflem was eftablifhed ; but
" the queftion whether thofe perfons, who had been re-
- ported by the judges, as commillioners, were entitled,
in confequence of that report, to be placed on the penfion
Lift, was a legal queftion, properly determinable in the
courts, although the adt of placing fuch perfonson the
Lift was to be performed by the head, of a department.

That this quetion might be properly fettled, congrefs
pafled an aét in February, 1793, making it the duty of the
fecretary of war, in conjunétion with the attorney gene- .
_ 1al,” to take fuch meafures, as might be neceflary to obtain
an adjudication of the fupreme court of the United -
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Marpory States on the validity of any fuch rights, claimed under
i the adk aforefaid.

Maoison,

‘=== After the paffage of this &, a mandamus was movea
for, to be directed to the fecretary at war, commanding
him to place on the penfion lift, a perfon {tating himfelf
to be on the report of the judges.

There is, therefore, much reafon to believe, that this
mode of trying the legal right of the complainant, was
deemed by the head of a department, and by the higheft
law officer of the United States, the moft proper which
could be felected for the purpofe.

. When the fubjet was brought before the court the de-
cifion was, not that a mandamus would not lie to the head
of a department, directing him to perform an aét, enjoin-
¢d by law, in the performance of which an individual had
a vefted intereft; but that a mandamus ought not to iffue
in that cafe—the decifion neceflarily to be made if the re-
port of, the commiffioners did not confer on the appli-
cant a legal right. :

The judgment in that cafe, is underftoed to have de.
cided the merits of all claims of that defcription; and
the perfons on the report of the commiffioners found it
neceffary to purfue the mode preferibed by the law fub.
fequent to that which had been deemed unconttitutional,
in order to place themfelves on the penfion lift.

The dotrine, therefore, now advanced, is by no means
a novel one.

- Itis true that the mandamus, now moved for, is not
for the performance of an aét exprefsly enjoined by
ftatute.

. It is to deliver a commiffion; on which fubjeét the
ats of Congrels are filent. This difference is not con-
fidered as affefling the cafe. It has already been ftated
that the applicant has, to that commiffion, a vefted legal
right, of which the exccutive cannot deprive him. He -
has been appointed to an office, from which he is not
zemovable at the will of the executive; and being fo
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appointed, he has a right to the commiffion which the
fecretary has ‘received from the prefident for his ufe.
The act of congrefs does not indeed order the fecrctary
of {tate to fend it to him, but it is placed in his hands
for the perfon entitled to it; and cannot be more law-
fully withhe!ld by him, than by any other perfon.

It was at firft doubted whether the altion of detinue
was not a fpecific legal remedy for the commiffion which
has been withheld from Mr, Marbury 5 in which cafe a
mandamus would be improper. But this doubt has

ielded to the confideration that the judgment in detinue
15 for the thing itfelf, or its value. The value of a public
office pot to be fold, is incapable of being afcertained ;
and the applicant has a xight to the office itfelf, or to
nothing. He will obtain the office by obtaining the com-
miffion, or & cqpy of it from the record..

This, then, is a plain cafe for a mandamus, either to

Marpury
1,
Mapison.

At

L....—.v——l

deliver the commitlion, or a copy of it from the record 5

and it only remains to be enquired,

‘Whether it can iffue from this court.

- The a& to eftablifh the judicial courts of the United

States authotizes the {upreme court # to iffue writs of
¢ mandamus, in cafes warranted by the principles and
¢ ufages of law, to apy courts appointed, or perfons hold.
# ing office, under-:he autherity of the United States.”

The {ecretary of ftate, being a perfon holding an office
under the authority of the United States, is precifely
within the letter _ofy the defeription 3 and if this court .is
not authorized to. iffue a writ of mandamus to fuch an
officer, it muft be becaufe the law is unconftitutional, and
therefore abiolutely incapable of conferring the authority,
and afligning the dutics which its words purport to confer
and affign,

The conflitution vefts the whols judicial power of the

United States in one fupreme court, and fuch inferior
courts as congrefs fhall, from time to tume, ovdain and efta-
blith. " This power is exprefsly extended to all cafes
arifing under the laws of the United States ; and confe~

quently, in fom;'form, may be exercifed over the prefent
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Marsver cafe ; becaufe the right claimed is given by a law of the
v United States.

Mabison, :

sey—===  1n the diftribution of this power it is declared that « the
¢ fupreme court fhall have original jurifdi€tion in all
« cafes affecting ambafladors, other public minifters and
¢ confuls, 2nd thofe in which a. ftate fhall be a party,
¢ In all other cafes, the fupreme court fhall have appellate
¢ jurifdiftion.” '

It has been inhited, at the bar, that as the original
grant of jurifdi€tion, to the fupreme and inferior ccurts,
is general, and the claufe, affigning original jurifdiétion
to the fupreme court, containe no negative or rcflriCtive
words ; the power remains to the legiflature, to uflign
original juri{diCtion to that court in other cafes than thofe
fpecified in the article which has been recited 3 provided
thofe cafes belong to the judicial power of the United
States,

If it had been intended to leave it in the diferetion of
the legiflature to apportion the judicial power between the
fupreme and inferior courts according to the will of that
body, it would certainly have been vielels to have proceed-
ed-further than to have defined the judicial power, and the
tribunals in which it fhould be vefted. ‘The fubfequent
part of the fe€tion is mere furpluflage, is entirely without
meaning, if fuch is to be the couftrution, I congrefs-
remains at liberty to give this court appellate jurifdittion,
where the conflitution has declared their jurifdition thall
be original; and original jurifdiétion where the conftitu-
tion has declared it- {hall be appellate 3 the diftribution of
juri{diftion, made in the conftitution, is form without
{ubftance.

Affirmative words are often, in their operation, nega-
tive of other objefts than thofe affirmed ; and in this cafe,
a negative or exclufive fenfe muft be given to them or
they have no operation at all.

It cannot be prefumed that any claufe in the conftie
tution is intended to be without effet ; and therefore
fuch a_ conftruttion is inadmiflible, unlefs the words
require it,
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If the folicitude of the convention, refpeting our peace Marpuay
‘with forcign powers, induced a provifion that the fupreme v
court fhould take original jurifdi€tion in cafes which Mavisow.
might be {uppofed to affect them ; yet the clavfe would >
have proceeded no further than to provide for fuch
cales, if no further reitriftion ou the powers of congrels
had been intended. That they fhould have appellate
jurifdition in all other cafes, with fuch exceptions as
‘congrefs might make, is no reftrition ; unlels the words
be deemed exclufive of original jurifdiction. .

When an inftrument organizing fundamentally 2 judi-
cial fyftem, divides it into one fupreme, and fo many infe-
vior courts as the legiflature may ordain and eftablifth; then
enumerates its powers, and proceeds fo far to diftribute
them, as to dehne the jurifdiftion of the fupreme court:
by declaring the cafes in which it fhall take original jurife
diftion, and that in others it fhall take appellate jurifdic-
tion ; the plain import of the words feems to be, that in
one clafs of cafes its jurifdition is original, and not appet-
late ; in the other it is appellate, and not original. If
any other conftrution would render the clauje inopera-
tive, that is an additional reafon for rejecting fuch other
conftruction, and for adhering to their obvious meaning,

To enable this court then to iffue 3 mandamus, it muft
be fhewn to be an exercife of appeliate jurifdittion, or to
be neceflary to enable them to exercile appellate jurifdic.
tion.

It has been ftated at the bar that the appellate jorif-

- di¢tion may -be exercifed in a variety of forms, and that

if it be the will of the legiflature that 2 mandamus fhould

be ufed for that purpofe, that will muft be obeyed.

This is true, yet the jurifdi€tion muft be appellate, not
original.

It is the effential criterion of appellate jurifdiftion,
that it revifes and correfls the procecedings in‘a caufe al-
ready inftituted, and does not create that caufe. Although,
therefore, a mandamus -may. be direted to courts, yet
to iffue fuch a writ to an ofhicer for the delivery of a pa-
Fer, is in effc& the fame as to fuftain an original action

or that paper, and therefore feems not to belong to
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Maznuar appellate, but to original jurifdiGtion. Neither is it

T
Mabntson,
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neceffary in fuch a cafe as this, to enable the court to
exercife its appellate jurifdiction.

The authority, therefore, given to the fupreme court,
by the a& eftablifhing the judicial courts of the United
States, to fuc writs of mandamus to public officers, ap-
pears not to be warranted by the conftitution ; and it
becomes necefiary to enquire whether a jurifdiction, fo
conferred, can be exercifed.

The queftion, whether an acl, repugnant to the confti-
tution, can become the law of the land, is a queftion

‘deeply interefting to the United States ; but, happily, not

of an intricacy proportioned to its intereft. It {eems only
neceffary to recognife certain principles, fuppofed to have
been long and well eftablithed, to decide it

That the people have an original right to eftablifh, for
their future government, fuch principles as, in their opi-
nion, fthall moft conduce to their own happinefs, s the
bafis, on which the whele American fabric has been
erefted. The exercife of this original vight is a very great
cxertion 3 nor can it, nor ought it to be frequently repeat-
ed. The principles, therefore, fo eftablifhed, are deemed
fundamental. And as the autherity, from which they
proceed, is fupreme, and can feldom acl, they are defigned
to be permanent.

This original and fupreme will organizes the govern.
ment,and afligns, to different departments,their refpeltive
powers. It may either ftop here ; or eftablifh certain
limits not to be tranfcended by thofe departments.

The government of the United States is of the latter
defeription.  The powers of the legiflature are defined,
and limited ; and that thofe }imits may not be miftaken,
or forgotten, the conftitution is written. To what pur-
pofe are powers limited, and to what purpofe is that limi.
tation committed to writing, if thefe limits may, at any
time, he paffed by thofe intended to be reftrained ? The
diftinction, between a government with limited and unli-
mited powers,.is abolithed, if thofe limits do not confine

the perfons on whom they are impofed, and if alts pro-
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hibited and adls allowed, are of equal obligation. Tt isa Maxrsusr
propofition too plain to be contefted, that the conftitution = .
controls any legillative aét repugnant to it; or, that the MaDisoN.

legiflature may altey the conftitution by an ordinary adt. v

Between thefe alternatives there is no middle grouna.
The conftitution is either a fuperior, paramount law, un-
changeable by ordinary means, ot it is on a level with ordi~
nary legiffative acls, and like other acls, is alterable when -
the legiflature fhall pleafe to alter it.

If the former partof the alternative be true, thena
legiflative alk contrary to the conftitudion is not law : if
the latter part be true, then written conftitutions are ab-
furd attempts, on the partof the people, to limita pow.
er, in its own nature illimitable. : :

Certainly all thofe who have framed writtedt conftitu-
tions contemplate them as forming the fusdamental and
paramount law of the nation, and confequently the the-
ory of every fuch government mutt be, thatan ad of the
legiflature, repugnantto the conftitucion, is void.-

This theory is eficntially attached to 2 written confti-
tution, and is coniequently to be confidered, by this court,
as one of the fundamental principles of our fociety. Tt is
not therefore-to be loft fight of in the further confidera-
tion of this fubjedt, ’

If an alk of the legiflature, repugnant to the conttitu-
tion, is veid, does it, notwithftandiag its invalidity, bind
the courts, and obiige them to give it effett? Or, in
other words, though it be not Jaw, does it conftitute a
rule as operative as if it was a law ? 'This would be to
overthrow in faét what was eftablithed in- theoryy and
would feem, at firft view, an abfurdity too grofs o be in-’
fifted on. It ‘hall, however, receive a more attentive
confideration. :

It is emphatically the province and duty of the judicial
department to fay whatthe law is. Thofe who apply
the rule to particular cafes, mult of neceflity expound
and intespret that rule. If two laws confliét with each
ether, the courts muft deciélc on the operation of each.
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Maravar  So if a law be in oppofition to the conftitution 3 if
. both the law and the conflitution apply to a particular
Mantson.  cafe, fo that the court muft either decide that cafe cons
‘e formably to the law, difregarding the conftitution ; or
conformably to the conftitution, difregarding the law
the court muft determime which of thefe confliting
rules governs the cafe. This is of the very effence of

judicial duty.

If then the courts are to regard the conflitution ; and
‘the conftitution is fuperior te any ordinary aét of the
legiflature 5 the conttitution, and wot fuch ordinary act,
muft govern the cafe to which they both apply.

 'Thofe then who controvert the principle that the con-
ftitution is to be confidered, in court, as a paramount law,
are reduced to the neceflity of maintaining that courts
mult clofe their eyes on t.gc conftitution, and fee only
the law.

This doftrine would {ubvert the very foundation of
all written conftitutions. It would declare that an 2&,
“which, according to the principles and theory of our go-
vernment, is entirely void; is yct, in praétice, completely
obligatory. 1t would declare, that if the legiflature fhall
do what is exprefsly forbiden, fuch at, notwithftanding
the exprefs prohibition, is in reality effeltual. ¥t would
be giving to the legiflature 2 practical and real omnipo-
tence, with the fame breath which profeffes to reftrick
* their powers within narrow limits. It is preferibing li
mits, and declaring that thofe limits may be paffed at
pleafure. '

__That it thus reduces to nothing what we have deemed
the greateft improvement on political inftitutions—a
writien conftitution-—would of itfelf be fufficient, in
America, where written conftitutions have been viewed
with-fo much reverence, for rejefting the conftruétion.
But the peculiar expreflions of the conftitution of the
United States furnifl additional arguments in favour of
its rejection,

- The judicial power of the United States is extended -
te all cales arifing under the conftitution. |
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Could it be the intention of thofe who gave this pow-
er, to fay that, in ufing it, the conftitution fhould not
be Jooked into { That a cale arifing under the conflitu-
tion fhould be decided without examining the infirument.
under which it arifes? '

This is too éxtravagant to be maintained.

In fome cafes then, the conftitution muft be looked in-

Mazzune
L 1
"M ap son

w

to by the judges. And if they can open’it at all, what

part of it are they forbidden to read, or to obey?

There are many other parts of the conftitution which
ferve to dluftrate: this fubjedt.-

It is declared that & no tax or duty fhall be laid on artis

% cles exported from any fate.” Snppofe a duty on the
export of cotton, of tobacco, or of Hour; and a fuit in-
ftituted to recover it. Ought judgment to be rendered

in fuch a cafe ? ought the judges to clofe their eyes on the

conftitution, and only fee the law,

The conflitution declares that « no bill of attainder or
« o5 poft facle law fhall be pafled.” - L

If, however, fuch a bill fhould be pafled and a perfon
fhounld be profecuted under it; muit the court condemn
to death thofe vi€tims whom the conftitution endeavours
to preferve ? :

« No perfon,” fays the conftitution, « {hgl_i be convicted
“ of treafon unlefs on the teftimony of two wituefles to
4 the fame overt at, or on confellion in open court.”

Here the language of the conftitution is addrefled efpe-
cially to the cousts. . It prefcrines, dire@lyfor them, a rule
of evidence not to be departed from. If the legiflature
fhould change that rule, and declare one witnefs, ora con-
feflion out of court, fufficient for conviftion, muft the
conftitutional principle yield to the legiflative alt ?

From thefe, and many. other feleftions which might
be made, it is apparent, that the framers of the confti-
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Marrury tation contemplated that inftrument, as a rule for the go-
. vernment of courts, as well as of the legiflature. :

-Mantson,

Smemmy—=e?  Why otherwife does it direct the judges to take an oath
to fupport it ? This oath certainly apples, in an efpecial
manne ', to their conduét in their ofhcial charaéter. How
immorai to impofe it on them, if they were to be ufed as
the inftruments, and the knowing inftruments, for yio-
Iating what they fwear to fupport |

The oath of office, too, impofed by the legifisture, i3
completely demonfirative of the legiflative opinion on
this" fubjeét. - It is in thefe words, « I do folemnly
« fwear that I will adminifter juftice withont refpect
¢ to perfons, and do equal right to the poor and to the
«rich ; and that I will faithfully and impartially difcharge
¢ all the duties incumbent on me as accord-
« ing to the beft of my abilities and underitanding, agree-
¢ ably to the conflitution, and laws of the United States.”

. Why does a judge fwear to difcharge his duties agrea~
bly to the conftitution of the United States, if that confti-
tution forms no rule for his government? if it is clofed
upon him, and cannot be infpeéted by him ¢

1£ fuch be the real ﬁate of thiﬁgs, this is worfe than
folemn mockery.. To preferibe, or to take this oath, be.
- comes, cqu:glly a crime,

It is alfo not entirely unworthy of obfervation, that in.
declaring what thall be the fupreme law of the land, the
conflitution itlelf is firt mentioned ; and not the laws of
the United States generally, but thofe only which fhall
be made in purfuance of the conftitution, have that rank.

Thus, the particular phrafealogy of the conftitution of
the Uhnited States confirns and ftrengthens the priaciple,
fuppofed to be effential to all written conftitutions, that
a law repugnant to . the conftitution is void ; and that
rourts, as well s other departments, are bound by that
inftrument. -

The rule muft be difcharged.



